Fact Sheets 

EMTALA TALKING POINTS

Main Points

· ACEP has long supported the goals of EMTALA as being consistent with the mission of emergency physicians.

· EMTALA requires hospitals with emergency departments to provide emergency medical care to everyone who needs it, regardless of ability to pay or insurance status.

· EMTALA violations can yield significant penalties for hospitals and physicians.

· The courts and CMS have expanded interpretations of EMTALA violations, increasing regulatory burdens for overwhelmed hospitals and physicians and making it more difficult for them to comply.

· A new federal rule narrowed the scope of EMTALA, but could potentially increase the shortage of on-call medical specialists available to provide backup support in a medical emergency and increase the number of patients transferred to hospitals able to provide coverage.

· Emergency physicians lose on average $138,300 each year from EMTALA, and one-third provide more than 30 hours on EMTALA-related care each week, according to the AMA.

· EMTALA does not require health insurance companies to pay for emergency services. Declining overall payment rates increasingly threaten the ability of emergency departments to serve as America's health care safety net.

	Q.
	What is EMTALA?

	A.
	The Emergency Medical Treatment and Labor Act (EMTALA) is a federal law enacted by Congress in 1986 as part of the Consolidated Omnibus Budget Reconciliation Act (COBRA) of 1985 (42 U.S.C. §1395dd). Referred to as the "anti-dumping" law, it was designed to prevent hospitals from refusing to treat patients or transferring them to charity or county hospitals because they were unable to pay or had Medicaid coverage. In effect, EMTALA designated emergency departments as one of America's most important health care safety nets. Under the law, patients with similar medical conditions must be treated consistently. The law applies to hospitals that accept Medicare reimbursement, and to all their patients, not just those covered by Medicare.

Congress has made aggressive enforcement of EMTALA a priority, with almost as much money assessed in penalties in 2000 ($1.17 million) than in the first 10 years (about $1.8 million) of the statute's existence, according to the Office of Inspector General (OIG). Nevertheless, in the past 2 years, EMTALA fines declined. Approximately $300,000 in fines were collected from 10 hospitals between October 1, 2002 and March 21, 2003, but no physician settlements were reported.

	Q.
	What are the provisions of EMTALA?

	A.
	Hospitals have three basic obligations under EMTALA. First, they must provide all patients with a medical screening examination to determine whether an emergency medical condition exists. Second, where an emergency medical condition exists, they must either provide treatment until the patient is stabilized, or if they do not have the capability, transfer the patient to another hospital. Third, hospitals with specialized capabilities are obligated to accept transfers if they have the capabilities to treat them. Medical care cannot be delayed by questions about methods of payment or insurance coverage. Emergency departments must post signs that notify patients and visitors of their rights to a medical examination and to receive treatment.

	Q.
	What does the new rule do?

	A.
	The September 2003 regulation maintains basic patient protections in emergency situations and brings clarity about which areas in a hospital are obligated to provide emergency care. It clarifies that hospital-owned ambulances can transport patients to other hospitals, which will add needed flexibility in EMS systems. It also says the EMTALA obligation ends once a patient has been admitted to the hospital. In addition, hospital-owned clinics that don't normally provide emergency services are exempted from EMTALA - an important clarification, because people experiencing the symptoms of a medical emergency should come to an emergency department. However, the provisions regarding the obligations of on-call physicians to provide emergency care create uncertainty that could potentially increase the shortage of on-call medical specialists available to provide backup support to emergency departments and multiply the number of patients transferred to hospitals able to provide this coverage.

Under the new rule, hospitals must continue to provide on-call lists of specialists, such as neurosurgeons, orthopedists, and plastic surgeons. Hospitals also can allow specialists to opt out of being on-call to the emergency department. Specialists also can be on-call at more than one hospital simultaneously, and they can schedule elective surgeries/procedures while on-call.

Without an adequate supply of specialists willing to take call, some hospitals may choose not to provide emergency care at all. Therefore, the new rule could potentially reduce the number of emergency departments with medical specialists, which means that those hospitals that are left may be flooded with emergency patients. This could result in conflicts between hospitals over who will provide specialty care and result in delayed care or more patient transfers, exacerbating the ambulance diversion problem in the United States.

	Q.
	How does EMTALA define an emergency?

	A.
	An emergency medical condition is defined as "a condition manifesting itself by acute symptoms of sufficient severity (including severe pain) such that the absence of immediate medical attention could reasonably be expected to result in placing the individual's health [or the health of an unborn child] in serious jeopardy, serious impairment to bodily functions, or serious dysfunction of bodily organs." For example, a pregnant woman with an emergency condition must be admitted and treated until delivery is complete, unless a transfer under the statute is appropriate.

	Q.
	What is EMTALA's scope?

	A.
	The law applies when an individual "comes to the emergency department." The Centers for Medicare & Medicaid Services (CMS) has defined a dedicated emergency department as "a specially equipped and staffed area of the hospital used a significant portion of the time for initial evaluation and treatment of outpatients for emergency medical conditions." This means that outpatient clinics not equipped to handle medical emergencies are not obligated to provide care on-site. They will be allowed to refer patients to a nearby emergency department for care.

	Q.
	What are the requirements for transferring patients under EMTALA?

	A.
	EMTALA governs how patients may be transferred from one hospital to another. Under the law, a patient is considered stable for transfer if the treating physician determines no material deterioration will occur during the movement between facilities and that the receiving facility has the capacity to manage the patient's medical condition. EMTALA does not control the transfer of stable patients; however, if the patient is unstable, then the hospital may not transfer the patient unless:

· A physician certifies the medical benefits expected from the transfer outweigh the risks OR a patient makes a transfer request in writing after being informed of the hospital's obligations under EMTALA and the risks of transfer. 

In addition, the transfer must be appropriate. For an unstable transfer to be "appropriate" under the law, the transferring hospital must provide the care it can and then (1) minimize transfer risks, (2) provide copies of medical records, and (3) the receiving facility must have space and qualified personnel and agree to accept the transfer, and (4) the transfer must be made by qualified personnel who have the necessary medical equipment.

	Q.
	What are the penalties for violating EMTALA?

	A.
	Both CMS and the OIG have administrative enforcement powers with regard to EMTALA violations. There is a 2-year statute of limitations for civil enforcement of any violation. Penalties may include:

· Termination of the hospital's Medicare provider agreement. 

· Hospital fines between $25,000-$50,000 per violation ($25,000 for a hospital with fewer than 100 beds). 

· Physician fines $50,000 per violation (also applies to on-call physicians). 

· Exclusion of a physician from Medicare and Medicaid programs. 

· The hospital may be sued for personal injury in civil court. 

· A receiving facility, having suffered financial loss as a result of another hospital's violation of EMTALA, can bring suit to recover damages. 

EMTALA is not necessarily violated when a physician conducts a negligent screening examination or when malpractice is an issue. There also is no violation when a patient refuses treatment unless there is evidence of coercion. In addition, a poor patient outcome does not necessarily signal an EMTALA violation; however, a violation can occur without a poor outcome.

	Q.
	Who pays for EMTALA-related medical care?

	A.
	Ultimately we all do; however, EMTALA places great responsibility on hospitals and emergency physicians to provide a health care safety net and shoulder the financial burden of providing EMTALA-related medical care.

According to a May 2003 American Medical Association (AMA) study, emergency physicians each year incur on average $138,300 of EMTALA-related bad debt and more than one-third of emergency physicians provide more than 30 hours of EMTALA-related care each week. Physicians in other specialties provide, on average, less than six hours a week on care mandated by EMTALA, and each incurred, on average, more than $25,000 of EMTALA-related bad debt in 2001.

Some health insurance plans continue to deny claims for legitimate visits to emergency departments, based on a patient's final diagnosis, not his or her presenting symptoms (e.g., when chest pain turns out not to be a heart attack). Sometimes health plans require preauthorization before a patient can seek emergency medical care. Those who fail to obtain prior authorization may be denied coverage even for appropriate emergency visits. These practices not only endanger the health of patients, the managed care plans that practice them threaten to undermine the emergency care system by failing to pay their fair share to help preserve America's health care safety. ACEP advocates for a national prudent layperson standard that will base coverage on a patient's symptoms, not the final diagnosis.


