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Q

uestion  Please clarify something for our medical staff. We plan to place into our Medical Staff Rules and Regulations a statement regarding follow-up responsibilities for the on-call physician. In reviewing the EMTALA statute, it is not entirely clear if an EP talks directly with the on-call physician and follow-up arrangements are made that the on-call specialist has an EMTALA duty to see that patient in their office. Even more gray is when the EP does not actually make phone contact with the on-call specialist but instructs the patient to follow-up with Dr. X (on-call for that day) in a certain number of days. Is the on-call doctor bound by EMTALA to follow-up that patient?

Introduction

This issue can be difficult and will vary depending on the hospital and medical staff. First, there is no EMTALA duty (follow-up or otherwise) if no emergency medical condition (EMC) is identified at the original ED visit. So, routine follow-up (e.g. incidental finding of uncomplicated pregnancy) does not fall under EMTALA. Second, EMTALA is clear that the on-call physician does not have an EMTALA duty to a particular patient unless they have been contacted and a request made for outpatient follow-up. However, certain standing arrangements either through medical staff rules and regulations or by written request may obligate on-call physicians to provide follow-up care irrespective of initial contact. No on-call physician should assume on-call duty without knowing the specific hospital requirements of that duty. As noted, these duties may vary from hospital to hospital. 

This issue of EMTALA Q&A will try to sort though this conundrum and provide practical advice. However, EMTALA advice is a delicate balance between what we know to be true, what we think HCFA will do, and what doctors can be expected to understand (or, more accurately, be willing to accept). What is presented here is a “clinical” approach with EMTALA compliance in mind. It should not be construed to create additional EMTALA obligation not already apparent in the law.

Background

Obtaining follow-up care for ED patients, particularly in the indigent and Medicaid populations, is a significant problem for virtually every hospital and EP. The question has arisen as to whether EMTALA reaches into the on-call physician’s office for this follow-up care. From a strictly statutory perspective EMTALA does not create this requirement except perhaps under specific circumstances. From a practical point of view, however, the situation may be quite different. 

The EMTALA statute clearly states: If the patient does not have an EMC or is stable at the time of discharge, then EMTALA does not apply from that point forward even if the patient should later unexpectedly deteriorate. However, understanding the legal definition of an “EMC” and “stable” are crucial to EMTALA statutory compliance. Before deciding to avert EMTALA duty by “hiding” behind these legal definitions, one should first understand them well, realize that often the determination of true stability and EMC will be determined retrospectively, and to “win” a statutory EMTALA argument one must be willing to defend themselves in federal court. These are daunting tasks and in the current regulatory environment most physicians may be better off simply taking care of the patient irrespective of any EMTALA statutory duty. Remember, all discharges from the ED are legally defined as “transfers” so only patients that do not have an EMC or those in which their EMC has been stabilized (in the legal sense) are appropriate for discharge. (For a detailed discussion of EMC and stable see: Taylor TB. EMTALA Q & A #2: Lateral Transfers. Emerg Phys Monthly Nov 1999; Vol 6, No 11).

Case Law

Be aware that case law means that someone else was willing to bear the expense and aggravation of defending themselves in federal court. Also HCFA, the OIG, and the courts (even amongst themselves) all have disagreed on various EMTALA issues. One may not want to take the risk of being the “test case” that goes all the way to the U.S. Supreme Court.

In the case of Phipps v Bristol Regional Medical Center [1997 U.S. App. LEXIS 17919 (6th Cir. 1997)]1, the patient had a fractured ankle that would later require surgery. In the ED, the patient was splinted and referred to the on-call orthopedic surgeon for follow-up care. The orthopedic surgeon saw the patient in the office but refused to operate because the patient was covered by Medicaid. The court held that the patient was stable or no longer had an EMC at the time of discharge from the ED and, as such, EMTALA did not reach the office of the orthopedic surgeon.  Other examples: A patient with a simple pneumonia; the non-toxic appearing child more than 3 months old with a febrile illness without a source; the weekend athlete with a torn medial collateral knee ligament; an undisplaced radial head fracture or a shoulder dislocation successfully reduced by the EP — might all be considered to have no EMC or an EMC that was appropriately stabilized. The common denominator is that none of these patients need immediate care by the on-call physician, at the hospital, at the time of the initial visit.1 

However, one could easily imagine a scenario in which any of these patients might deteriorate after being discharged or in which the lack of appropriate outpatient follow-up might contribute to such deterioration. The HCFA EMTALA State Operations Manual - Guidance To Surveyors addresses this issue by stating: “To stabilize means ... within reasonable medical probability, that no material deterioration of the condition is likely to result from, or occur during, the transfer [including discharge]. If discharge would result in the reasonable medical probability of material deterioration of the patient, the emergency medical condition should not be considered to have been stabilized.”
So, the appropriateness of discharge then rests upon “reasonable probability of material deterioration”. Unfortunately, the issue of “reasonable medical probability” will be intensely scrutinized if anything subsequently goes wrong. If the EP does not have confidence that a patient will have appropriate and timely follow-up when necessary, then that consideration must also be included in the determination of “reasonable medical probability” with respect to a patient’s stability.

From the legal perspective the key issue in follow-up care is whether the patient is legally “EMTALA stable” at the time of discharge from the ED. If so, then EMTALA does not apply and the on-call physician has no legal duty under EMTALA to see the patient in the office1, unless the medical staff bylaws or hospital rules state otherwise. As noted above, from a practical perspective many other issues must be considered in determining “reasonable medical probability” of deterioration as a determining factor for stability. These considerations might include:

· Type and severity of the medical condition.

· Social situation (Can they afford the antibiotic prescription for outpatient treatment of an infection that might otherwise need inpatient treatment? Are they safe to go home alone?)

· Competency  (Are they intoxicated?)

· Availability of appropriate outpatient services to provide necessary further stabilization or to prevent destabilization. (i.e. follow-up with the appropriate on-call specialist in absence of their own primary care doctor)

The HCFA EMTALA State Operations Manual - Guidance To Surveyors addresses this issue by stating: “A patient is considered stable for discharge (vs. for transfer from one facility to a second facility) when, within reasonable clinical confidence, it is determined that the patient has reached the point where his/her continued care, including diagnostic work-up and/or treatment, could be reasonable performed as an outpatient or later as an inpatient, provided the patient is given a plan for appropriate follow-up care with the discharge instructions.”

If the EP has reason to suspect that the on-call physician will not care for the patient in follow-up due to economic or other inappropriate considerations, then the on-call physician should be required to come to the ED at the original visit and provide definitive care.

Notwithstanding the lack of a statutory EMTALA duty, the hospital should define the responsibilities of on-call physicians with respect to follow-up care of patients seen in the ED. Some hospitals require the on-call physician to see the patient only once in the office. A better policy might be to require the on-call physician to follow the patient until resolution of the problem for which the patient initially presented to the ED. For example, the internist treats the patient until the pneumonia is resolved; the pediatrician until it is determined the febrile illness is not a serious condition, and the orthopedic surgeon until the Colle’s fracture is healed. If the on-call physician decides not to provide care until resolution, then it is incumbent upon that physician to make alternative arrangements for the care of the patient. The case of the patient with the broken ankle that required surgery mentioned above is a good example. If the orthopedic surgeon is not willing to perform surgery on the ankle, he should be responsible for arranging care with a local public hospital or a hospital with a teaching program that may welcome the operative experience.1 Beyond EMTALA, social duty, local standards of care, and state patient abandonment regulations may dictate that the patient be cared for until the problem is resolved.

Once the initial event is completely resolved, the on-call physician is not necessarily bound to provide on-going care. The internist treats the pneumonia, but is not required to provide long-term ongoing treatment for the patient’s diabetes or hypertension; the pediatrician does not have to provide immunizations or preschool physicals; and the orthopedists does not have to treat the patient’s chronic low back pain.1 

The real issue is what sort of commitment the hospital and medical staff wish to make to the local community. Whatever decision the hospital and physicians make regarding ED follow-up, they should explicitly define those responsibilities in the medical staff bylaws &/or hospital rules and regulations, so everyone knows what it means to be “on-call” for the ED at that hospital.1
Solutions

To follow is a straightforward method for assuring EMTALA compliance and a way to make sure patients have an appropriately ED disposition. The EP needs to decide at the time of discharge what sort of follow-up the patient will require. This follow-up generally falls into 4 categories:

1. Patients who need IMMEDIATE follow up for further stabilization (treatment). Example: Peritonislar abscess to be seen immediately in ENT’s office; Ocular foreign body to be seen immediately in ophthalmologist’s office.

Clearly this requires direct contact with the appropriate specialist and under most circumstances completion of a transfer form. It also requires some documentation as to why the patient would be better off going to the doctor’s office vs. having the doctor come to the ED. (i.e. better equipment in their office, not merely for the doctor’s convenience.)

2. Patients who need definitive follow up to prevent de-stabilization or provide definitive care, but can safely be done on a delayed basis. Example: Fracture care by orthopedists; tendon laceration by a hand surgeon; neonate with fever and negative work up that needs follow up in 24 hours for culture results; infections that need a wound check.
One would need to personally make direct contact with the specialist in these cases to assure appropriate follow-up, particularly because of the need to relate important diagnostic information about the patient.

3. Patients that need routine follow up, but there is no need for further definitive care nor are they at serious risk for deterioration. Example: Suture removal; follow up for urine culture or GC/Chlamydia cultures assuming treatment was initiated; minor musculoskeletal trauma.
This is a more difficult group because one could argue that EMTALA does not even apply since the patient does not have an EMC or an EMC that has been completely stabilized. Furthermore, you certainly do not want to wake up your friendly family doctor at 3am to tell him to follow up a GC culture. While EMTALA technically may not apply to most of these patients, some will be at enough risk for deterioration to warrant a follow-up referral. Local standards of care, hospitals rules, or even state law may dictate an obligation as well. In the current medical-legal environment it is probably good practice to assure every patient being discharge is given a follow-up referral. Assuming you are not going to routinely do this follow-up through your ED (a practice that should be discouraged as it leads to patients using the ED for primary care), you will either need to have an “understanding” with your medical staff or they may get called with these types of patients 24 hours a day. As noted previously, what obligation the medical staff has to these patients at the follow-up visit is more likely to be determined by local standards of care and hospital rules than it is EMTALA.

There are several options . . .

a) You always call (not a good choice as discussed above).

b) Each hospital department develops a departmental policy that requires blanket follow-up of all patients referred from the ED irrespective of whether the EP has made personal contact. The ED would then be advised how to handle various referrals in this way. In my experience, FP and IM tend to be willing to make such arrangements whereas general surgery, orthopedics, and plastic surgery typically do not. Some hospitals fax a demographic sheet &/or chart to the doctor’s office as a way of notifying them without calling in the middle of the night. 

c) Allow each physician taking call to decide how he or she wants to be contacted. This should be in writing. This method becomes problematic since it is difficult to keep straight who does and does not want to be called. I would discourage this method as inevitably errors will be made.

d) My preference would be for the medical staff to decide as a whole how to deal with this issue. If they will accept the fact that they will take responsibility for these patients whether they have been personally contacted or not, then life will be much easier for everyone. I would suggest a combination of personal contact when warranted and fax or voice mail notification for all other patients in category 1, 2, & 3. For category 4 patients below, direct contact would clearly be optional.

4. Those patients who do not have a PCP and do not require any specific follow up as noted above. Example: Treated sore throat and no culture done; influenza; minor automobile accidents.

In this group I usually refer the patient to the on-call FP or IM (whomever is responsible for PC follow-up at your hospital) and state: “Follow up as needed”. Under these circumstances there is no EMTALA obligation since at the time of discharge there was no EMC or the EMC that had been completely stabilized.

While EMTALA does not “legally” apply even if the patient’s condition later destabilizes, you could be criticized retrospectively upon HCFA review. Therefore, ED discharge instruction forms should include a “failsafe clause” advising patients to return to the ED should the patient’s condition deteriorate prior to seeing the referral specialist or if the arrangements for follow-up fail for any reason. Such a statement could help the hospital avoid liability when the on-call specialist fails to follow through with the proscribed follow-up plan. [Morgan D. Emergency Room follow-up care and malpractice liability. J of Legal Med 1995;16:373-406.]

EMTALA Follow-Up Care Primer for the On-Call Physician

If contacted by the ED, must the on-call physician provide follow-up services in the office?

The simple answer is YES, if you want to be sure to stay out of trouble. This is difficult because HCFA and the courts have not been able to agree upon what the law actually requires of on-call physicians. What is clear is that the hospital will be held responsible if the patient does not get the necessary care. In addition, plaintiff’s attorneys are using this situation as a ploy to add additional liability when a bad outcome occurs. Some have the opinion that the agreement by the on-call physician to provide these services in follow-up creates a patient-physician relationship and to later refuse creates a possible patient abandonment situation. These issues have led several hospitals to establish in their medical staff bylaws or rules and regulations a requirement for on-call physicians to provide this follow-up care. So, there may be other reasons besides EMTALA to provide outpatient follow-up. As this becomes more of a problem, I believe eventually there will be new regulation to clarify this responsibility.

Until this IS clarified, to stay our of trouble, on-call physicians should provide follow-up services in their office necessary to further stabilize or prevent de-stabilization of an EMC without a request for payment up front. (Examples: Further Stabilization—An eye problem that can more appropriately be treated in the ophthalmologist’s office; Prevent De-stabilization—Orthopedic follow-up for definitive casting after ED splinting.)

Those concerned about providing this care should discuss this with the hospital and ED administration. The alternative may be that on-call physicians will be required to come to the ED to provide all care that could otherwise be done on a delayed basis, because the hospital remains at risk under EMTALA if the on-call physicians do not follow through with the agreed outpatient follow-up plan.

If the on-call physician is not a contracted provider for the patient’s insurance plan, can the patient be referred to a physician in the plan without being seen?

It is prudent to determine if any patient presenting to your office has an immediate need for medical care. Beyond this and if time allows, you could make definitive arrangements for the patient to follow-up with a contracted provider. Be careful that these arrangements follow local standards of care and that the patient will receive appropriate care. Simply sending the patient to the ED of the contracted hospital, or in the case of an uninsured patient a “County” hospital, is likely to create an EMTALA situation for the original referring hospital. As noted before, this can create problems for the physician as well.

How long must the physician follow the patient?

Essentially long enough to resolve the original problem for which the patient was referred. For most patients this will only be one or two visits, but some may require long-term care. If payment for on-going care becomes an issue, you should deal with such a patient in the same way you would deal with any established patient who is unable or unwilling to make arrangements to pay for on-going care.

What if the patient requires specialty care beyond the expertise of the on-call physician?

I assume this will only be a problem when the patient does not have the ability to pay for these services. You should try to deal with this situation in the same way you would deal with any of your other established patients in the same situation. You can try to help the patient qualify for Medicaid, but if the patient requires urgent care that you cannot provide and are unable to arrange with the appropriate specialist of your choice, you may be forced to send them back to the ED that referred them. Be careful to document why this was necessary and a courtesy call to the ED explaining the situation is prudent. Abuse of this option will undoubtedly result in an inquiry from the hospital administration and the ire of your EPs.

What about ability to pay for the medical services?

EMTALA originally came about because hospitals and physicians were mistreating uninsured patients in the early 1980s and since then the travails of managed care have only made the situation worse. Our society has allowed the elimination of cost shifting as the primary method for funding indigent healthcare without providing for adequate funding through other government programs. We are now beginning to see the fallout from this failed public policy and on-call physician issues are stark examples.

Many counties in America have decided to end the traditional county healthcare systems for the indigent. Some were so blatant as to state “because the ERs by Federal law have to provide it.” Unfortunately, federal Medicaid has been grossly inadequate to meet the growing need. As a result we now see EDs so overcrowded that we are struggling to deliver care to the real emergencies.

EMTALA does not prohibit you from billing patients for services, however under certain circumstances it does require you to provide those services before demanding payment. It’s not fair, but it’s the law. If you want to complain call your Congressman. If we shirk our responsibility to care for patients we can only expect more legislation.

Can the on-call physician refuse to treat a patient in the ED who was “discharged” from his or her practice?

EMTALA is essentially an anti-discrimination law and this situation is a particularly difficult untoward consequence. This is especially true in small communities where there may be a limited number of specialists. The law uses the word “individual” and does not further limit who this “individual” might be. An underage minor; a foreign national, legal or illegal; managed care or no insurance—all must be treated the same and without discrimination. I am aware of at least one case where a patient had assaulted several hospital personnel and the hospital obtained a restraining order against the patient. However, because federal law supercedes state law and despite the restraining order, this patient had to receive care anytime he presented to the ED. So, whether discharged from your practice or a patient who owes you thousands of dollars, they are still entitled under federal law to your services when you are on-call for the ED. When possible, you might want to make special arrangements for care by another physician, but, if on-call, you have the ultimate responsibility.

Is it an EMTALA violation if the on-call physician refuses follow-up care or refers the patient back to the ED when the patient has no insurance and/or no ability to pay?

As noted previously, this is risky behavior and certainly places the hospital at risk for an EMTALA violation. It may place the physician’s medical staff privileges at risk and may place the physician’s medical license at risk if a claim for patient abandonment is made. HCFA may try to claim an EMTALA violation against you as the on-call specialist; however, you will likely prevail in court if you are willing to defend yourself. Anyone contemplating such actions should consider purchasing special liability insurance, since traditional medical malpractice insurance often does not cover EMTALA defense or civil monetary penalties.

If the patient is referred to the on-call physician for follow-up in three days and the patient calls to schedule an appointment on the third day, must the patient be seen that day?

You should treat this patient like any other established patient who calls for an urgent appointment. You may need to talk with them by phone to determine how acute the problem is and when an appropriate time for follow-up might be. The clinical situation will need to determine if they need to be seen today, in a few days, or referred immediately back to the ED because of worsening symptoms. The ED discharge instructions should advise patients to return to the ED if their symptoms worsen or necessary follow-up arrangements cannot be made.

A more difficult question is whether an on-call physician has a duty to call a patient who fails to keep a necessary appointment or fails to call for an appointment. An example might be the neonate with a fever and a negative ED work up that fails to appear for a recheck and culture results in 24 hours. Or the on-call physician who receives abnormal laboratory results on a patient who failed to call for an appointment. Such scenarios need to be worked out between the hospital and on-call physicians as to who assumes these responsibilities.  (
1 Bitterman RA. Providing Emergency Care Under Federal Law: EMTALA. ACEP Publication. Jan 2001 (paragraph excerpt).
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